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INSANE IN THE BRAIN: 

REBUTTING THE INSANITY DEFENSE 



DISCLAIMERS & WARRANTIES 

• Case study (no trial ) 

• Takeaways 

• Lean forward  

• Mental illness ≠ insanity! 

• Behavior, behavior, behavior  

• Technical > Legal 



THE KEY INGREDIENT? 



 

STATE v. SCOTT CURLEY 



Fredonia, AZ 

Brian Harris murdered 

August 26th, 2010 



STEP 1:  STEALS ASSAULT RIFLE FOR 

“MISSION” 



STEP 2:  ASSAULTS SCHOOL CUSTODIAN 



STEP 3:  ENGAGES THE POLICE 



STEP 4:  AMBUSHES/MURDERS BRIAN HARRIS 



STEP 5: ELUDES MANHUNT FOR DAYS  



IT STARTS AT THE BEGINNING: 

THE PROACTIVE POSTURE 

• Dr. Pitt retained before Curley apprehended 

• Advises re: police interview  

• Interviews numerous witnesses 

• Visits scene locations 



“BUT JUDGE, HE’S CRAZY!” 

            - EVERY DEFENSE LAWYER 

 

 

ANALYSIS BEGINS (NOT ENDS) W/ MENTAL ILLNESS! 



CASES TO KEEP IN MIND 

• In Re NATALIE Z., 214 Ariz. 452 (App. 2007) 

• Mental illness not enough 

• Motive matters 

• CLARK v. ARIZONA, 548 U.S. 735 (2006) 

• Observation vs. capacity  

• Angels, pins, & lots of dancing 

• STATE v. WRIGHT, 214 Ariz. 540 (App. 2007) 

• It’s all about behavior (aka, Dr. Pitt is right!) 

 



MOTIONS TO KEEP IN MIND 

• Definition “wrongfulness” (Tamplin, 195 Ariz. 246) 

 

• In limine re: Mott categories 2 & 3 

 

• Limit experts (e.g., Dr. Potts’ “preliminary” opinion) 

 



THE FORENSIC INTERVIEW:   

THE VALUE OF VIDEO-RECORDING 

• Preserves the Integrity of the Interview  

• Captures non-verbal behavior  

• Subtlety and nuance  

• Minimal need for note-taking  

•  Negates 3rd party presence   

• Work product held up to scrutiny  

 



DR. PITT:  THE FORENSIC INTERVIEW 



STATE’S EXPERT:  THE REPORT 



DR. PITT’S REPORT:  FOCUS ON BEHAVIOR 

 



THE DEFENSE EXPERTS: REPORTS 

Report of Dr. Anna Scherzer: 

Questions to be addressed: 

What about the real issue!?  



OTHER KEY ASPECTS OF THE REPORT 

• Materials Reviewed 

• Informed Consent 

• Selective reference to other experts 

• Antisocial Personality Disorder 

• The Briar Patch:  History, Symptoms, Delusions 

 

 

 



THE DEFENSE EXPERTS:  INTERVIEWS 

• Purpose 

• Discover 

• Confirm 

• Set up 

• Outline 

 

Effect of drug use 

 

Illness v. Personality 

 

Illness vs. Insanity! 



THE DEFENSE EXPERTS:  INTERVIEWS 

• Did she ask 

Defendant? 

 

• BEHAVIOR! 

 

• Reasons for 

behavior 


